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AR PIerErer Frifafr dfear 9R%R (The Code of Criminal

Procedure, 1973)’

Section 438. Direction for grant of bail to person apprehending
arrest:-

Where any person has reason to believe that he may be arrested on ac-

cusation of having committed a non-bailable offence, he may apply to

the High Court or the Court of Session for a direction under this section
that in the event of such arrest he shall be released on bail; and that

Court may, after taking into consideration, inter alia, the following fac-

tors, namely:—

() The nature and gravity of the accusation;

(ii) The antecedents of the applicant including the fact as to wheth-
er he has previously undergone imprisonment on conviction by a
Court in respect of any cognizable offence;

(iii) The possibility of the applicant to flee from justice; and

(iv) Where the accusation has been made with the object of injuring or
humiliating the applicant by having him so arrested,

Either reject the application forthwith or issue an interim order for the grant
of anticipatory bail:

Provided that, where the High Court or, as the case may be, the Court of Ses-
sion, has not passed any interim order under this sub-section or has rejected
the application for grant of anticipatory bail, it shall be open to an officer
in-charge of a police station to arrest, without warrant the applicant on the
basis of the accusation apprehended in such application.

(1A)Where the Court grants an interim order under sub-section (1), it
shall forthwith cause a notice being not less than seven days no-
tice, together with a copy of such order to be served on the Public

" Link to the Indian Code of Criminal Procedure, 1973 THE CODE OF CRIMINAL PROCEDURE, 1973 (indiacode.nic.in)

AN STHIAE (Anticipatory Bail) 1 FEIRHT AXi(ta VAT TAHHE | qQq
FSAAT T TAAAT AT FTAAT HALITH] AT TREATAR T




Prosecutor and the Superintendent of Police, with a view to give the
Public Prosecutor a reasonable opportunity of being heard when
the application shall be finally heard by the Court.

(1B) The presence of the applicant seeking anticipatory bail shall be
obligatory at the time of final hearing of the application and pass-
ing of final order by the Court, if on an application made to it by the
Public Prosecutor, the Court considers such presence necessary in
the interest of justice..

When the High Court or the Court of Session makes a direction under
sub-section (1), it may include such conditions in such directions in the
light of the facts of the particular case, as it may think fit, including—

(i) a condition that the person shall make himself available for interroga-
tion by a police officer as and when required;

(ii) a condition that the person shall not, directly or indirectly, make any
inducement, threat or promise to any person acquainted with the
facts of the case so as to dissuade him from disclosing such facts to
the Court or to any police officer;

(iii) A condition that the person shall not leave India without the previ-
ous permission of the Court;

(iv) Such other condition as may be imposed under sub-section (3) of
section 437, as if the bail were granted under that section.

If such person is thereafter arrested without warrant by an officer in
charge of a police station on such accusation, and is prepared either
at the time of arrest or at any time while in the custody of such officer
to give bail, he shall be released on bail; and if a Magistrate taking cog-
nizance of such offence decides that a warrant should be issued in the
first instance against that person, he shall issue a bailable warrant in
conformity with the direction of the Court under sub-section (1). 2

Nothing in this section shall apply to any case involving the arrest of any
person on accusation of having committed an offence under sub-sec-
tion (3) of section 376 or section 376AB or section 376DA or section
376DB of the Indian Penal Code (45 of 1860).
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ST FTHEA T, 43R [Bail Act (No. 30 of 1997)]2

Section 21. Anticipatory bail

When any person has reason to believe that he may be arrested on ac-
count of his being suspected of having committed, or been concerned
in committing, a non-bailable offence he may with notice to the officer
in-charge of the police station of the area in which the offence is alleged
to have been committed, apply to the Magistrate having jurisdiction
over the area in which such offence is alleged to have been committed,
for a direction that in the event of his arrest on the allegation that he is
suspected of having committed, or been concerned in the commission
of, such offence he shall be released on bail.

An application made under subsection (I) shall be accounted by an affi-
davit made by the applicant.

The court to which an application under this section is made. shall forth-
with on receipt of the application, fix a date for inquiry into the appli-
cation, which date shall not be any event later than seven days from
the date of the application, and shall issue notice of such date to the
applicant and the officer in charge of the police station.

On the date fixed for the inquiry, the court, after hearing the applicant
personally or by his attorney-at-law, and the officer-in charge of police
station, if he is present, shall forthwith make order on the application,
recording the reasons for making such order.

2 Link to Sri Lankan Bail Act 1997: Bail Act (No. 30 of 1997) - Sect 21 (commonlii.org)
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‘:Ef AR STHET (Pre-Arrest Bail or Anticipatory Bail)
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Hidayat Ullah Khan v. Crown, 1948 (PLD 1949 Lahore 21)

In the case of Hidayat Ullah Khan v. Crown, 1948 (PLD 1949 Lahore 21), it was
held that, anticipatory bail is granted to protect innocent beings from abuse
of process of law, therefore a petitioner who sought anticipatory bail should
have been able to demonstrate that intended arrest was with malafide in-
tentions or abuse of process of law, wherein Court must not hesitate to res-
cue innocent.® The High Court declared that it had power under section 498
of the Criminal Procedure Code to make an order to grant bail to a person
who was suspected of an offence for which he or she may be arrested by a
police officer or the court.*

Following key points were decided by Justice Cornelius:

®  Not only good prima facie ground should be made out but also that
arrest would be from ulterior motives or that it would cause irreparable
harm.

® In proper case, the High Court has power under section 498 of The Code
of Criminal Procedure to make an order that a person who is suspected
of an offence for which he may be arrested by police or court, shall be
admitted to bail .

®m  This power should be confined only to cases in which, not only is good
prima facie ground made out for grant of bail but also it should be
shown that if petitioner was refused bail , such an order would , in all
probability, be made not from motives of furthering the ends, of justice
in relation to the case, but from some ulterior motive and with the ob-
ject of injuring the petitioner
That the petitioner would in such eventuality suffer irreparable loss.

m  Power would require to be exercised with very greatest care and re-
stricted to exceptional case.®

3 Pak SC| Anticipatory bail: An extraordinary remedy in criminal law - Person seeking pre-arrest bail must
demonstrate malafide intention in arrest | SCC Blog (scconline.com)

*  Anticipatory Bail - An Extraordinary Judicial Intervention? - Courting The Law

> What is Anticipatory or Pre Arrest Bail ? How it evolved in Pakistan? — Law Evangelist
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‘:Ef AR ST (Pre-Arrest Bail or Anticipatory Bail)
Tt SR AR
Sadiq Ali vs. the State [18 DLR (SC) 393]: The Hon’ble Supreme Court

held that a person entertaining apprehension of arrest but not yet taken
into custody may be released, in appropriate cases, on bail.
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State vs. Abdul Wahab Shah Chowdhury [51 DLR (AD) 242]: In this
landmark case, the Hon’ble Division, for the first time, categorically ex-
plained the concept, the exceptional circumstances and the period for
which pre-arrest bail may be granted. According to the then learned
Attorney General, motive of political victimization or otherwise a ma-
licious prosecution, physical incapacity for seeking bail due to serious
illness to travel a long distance and volatile public sentiment which is
not congenial for his appearance are, though not exhaustive, the special
circumstances under which anticipatory bail may be granted.®

T HETH ATAATT HeTETd, el qah, HEAl TehRepl (a979 qawdr ¥
TN bl T2, |

6.

https://static.shishirmanir.com/uploads/store/research/71a3a9cf-c067-484a-aa77-c42c58d3c7f3/docu-
ment/9436ef45a034fa4834821c470d4d3345.pdf
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